
Page 1 of 20 
 

Title Suit (LA) case No. 66 of 2012 Page 1 
 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

IN THE COURT OF DISTRICT JUDGE , SONITPUR AT TEZPUR 

Title Suit (L.A) Case No.  
Misc. (LA) Case No.         

:-     66 of 2012. 
57 of 2012. 
 

 
Present      
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Sri Mridul Kumar Kalita, AJS 
District Judge, Sonitpur 
Tezpur 

Petitioners (1) Smt. Jogeswari Devi 
D/O Late Bhadaram Nath 
Vill-  Kusumtola, 
PO. – Karcahntola, PS-Jamuguri 
Mouza –  Borbhogia  
Dist. Sonitpur, Assam. 

 (2) Smt. Loji Devi 
D/O Late Bhadaram Nath 
Vill-  Kusumtola, 
PO. – Karcahntola, PS-Jamuguri 
Mouza –  Borbhogia  
Dist. Sonitpur, Assam. 

  -versus- 

Respondent :- :1.Smti R Smt. Bhanu Devi 
W/O Sri Niranjan Sharmah 
Permanent resident of Vill- 
Bhanukuchi 
Vill-  Kusumtola, 
PO. – Karcahntola, PS-Jamuguri 
Mouza –  Borbhogia  
Dist. Sonitpur, Assam.  
 
 

Counsel for the Petitioners :- Sri Pankaj Nath, Advocate.  
 

Counsel for the Respondent :-     Smt. Dulumoni Sinha, Advocate. 
 
 

Date of hearing 
 

:- 16-06-2015, 30-06-2015  
& 01-07- 2015. 
 

Date of Judgment   :- 06/07/2015 



Page 2 of 20 
 

Title Suit (LA) case No. 66 of 2012 Page 2 
 

J   U  D  G  M  E  N  T 

 

1.   This application for grant of Letters of Administration with the WILL 

annexed, in respect of the estates of deceased Testator Dharmeswari Devi, has 

been filed u/s 278 of the Indian Succession Act, 1925, by Smti Jogeswari Devi and 

Smti Loji Devi. 

2.   The case of the petitioners, in brief, is that both the petitioners are 

unmarried daughters of late Dharmeswari Devi, W/O late Bhadaram Nath who 

resided permanently at village Kusumtola, P.O.- Karchantola, Mouza- Borbhogia, 

P.S.- Jamuguri in the District of Sonitpur, within the jurisdiction of this Court. It 

has been asserted in the petition that deceased Dharmeswari Devi had made a 

WILL dated 30-07-2007 which is her last WILL and testament annexed thereto 

in respect of the properties described in the schedule to the application u/s 278 of 

the Indian Succession Act, 1925. It is also stated that late Dharmeswari Devi 

owned and possessed, prior to her death, all the properties mentioned in the 

schedule to the application. Dharmeswari Devi was a Hindu by religion and an 

Indian national and was of sound mind at the time of making the WILL. It is also 

stated that Dharmeswari Devi was a widow at the time of her death and she died 

on 15-12007. At the time of her death deceased Dharmeswari Devi left behind 

following relatives:  

Sl.No. Name Relationship 

with the 
deceased 

Address 

1 Smti 

Jogeswari 

Devi 

Daughter 

(unmarried) 

Vill - Kusumtola, PO 

Karchantola,Mouza- 
Borbhogia, PS 

Jamuguri,   District 
–Sonitpur (Assam) 

2 Smti Loji 

Devi 

 Daughter 

(unmarried)  

Vill - Kusumtola, PO 
Karchantola,Mouza- 

Borbhogia, PS 
Jamuguri,   District 

–Sonitpur (Assam) 

3 Smti Sumi 

Devi 

Daughter 

(married) 

 

 

W/O Sri Mridul 

Nath, 
Vill – Da- Besseria,  

PS Tezpur,  
District –Sonitpur 

(Assam) 



Page 3 of 20 
 

Title Suit (LA) case No. 66 of 2012 Page 3 
 

4. Smti Bhanu 

Devi 

Daughter 

(married) 

 

W/O Niranjan 

Sarmah, 
Permanent resident 

of Village – 

Bhanukuchi,   
PS Nalbari, Dist. 

Nalbari (Assam)   
Present lAddress: 

Office of the Khadi 
and Village 

industry, PO 

Karchantola, 
Mouza- Borbhogia, 

PS Jamuguri, 
District –Sonitpur 

(Assam) 

  

3.  It is asserted in the petition that the deceased Testator had made, signed 

and duly executed her said last WILL dated 30-07-2007 in her sound mind in her 

proper senses and capability of understanding, at her free will without any fraud, 

coercion and undue influence in presence of four attesting witnesses viz. 1) Sri 

Mohan Borah, S/O Late Homeswar Borah, resident of village Moranakuri, PS 

Jamuguri, Dist. Sonitpur, Assam, 2) Sri Bhaben Saikia, S/O Late Chandra Kanta 

Saikia, resident of village Bahuakuri, Nagsankar, PS Sootea, Dist. Sonitpur, Assam, 

3) Sri Lalit Saikia, S/O Dandi Saikia, resident of village Malagaon, PS Sootea, Dist. 

Sonitpur (Assam) and 4) Smti Sumi Devi, W/O Mridul Nath, resident of village Da-

Besseria, P.S.- Tezpur, Dist. Sonitpur, Assam, who witnessed the Testator 

executing the said last WILL and affixing her signature thereon and who duly 

signed and attested the said last WILL of the deceased evidencing due execution 

thereof by the Testator in their presence.  

4.   It has been stated that the petitioners, being the beneficiaries under the 

WILL and being major and of sound health and mind are capable of owing 

properties and faithfully administering the properties of the deceased and are fit 

and competent persons. It is also stated that no other application has been made 

in any Court of law for grant of Letters of Administration regarding the properties 

left by deceased Dharmeswari Devi. The petitioners have prayed for issuance of 

general and special citations and also prayed for grant of Letters of Administration 

with the WILL annexed in respect of the estates and properties of the deceased 

testator in the name of the petitioners.  
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5.    Notices were issued to the relatives of the deceased testator. One 

of the daughters of the deceased testator, namely,  Smti Sumi Devi filed her 

written no objection, inter-alia, stating that she has no objection if the Letters of 

Administration is granted to the petitioners. 

6.   However, one another daughter namely, Smti Bhanu Devi contested the 

claim of the petitioners and objected to the grant of Letters of Administration in 

the name of the petitioners. In her written objection, she has denied that the 

deceased Dharmeswari Devi, on 30-07-2007 and or any other date whatsoever 

made and executing any writing as her last WILL and testament bequeathing any 

of her movable properties, estates and effects in favour of the petitioners or 

anybody else. She has also alleged that the WILL of the deceased filed in the 

instant case is forged and fraudulent. She has also stated that the purported 

document dated 30-07-07 was not executed and signed by the deceased in her 

sound health and mind and out of sweet will and consent and in full capacity of 

understanding. It is specifically stated that Dharmeswari Devi could not write or 

sign her name. In all pension papers, the deceased Dharmeswari Devi put her 

thumb impression and the signature of mother in the WILL is fake and fabricated. 

It is stated that Dharmeswari Devi never used to sign on any paper during her life 

time instead of thumb impression. It is also stated that at the time of executing 

the purported WILL dated 30-07-07 deceased Dharmeswari Devi was in a state of 

incurable disease and was made under suspicious circumstances as the petitioners 

were living with the deceased at the time of execution of so called purported 

WILL.  

7.    Smt. Bhanu Devi has also stated in her written objection that the 

properties and estate mentioned in Part -1 of the schedule to the petition was 

owned and possessed by the father of the opposite parties during his life time and 

after the death of the father, the properties mentioned in Part-1 of the schedule of 

the petition devolved among the four daughters and the deceased Dharmeswari 

Devi through inheritance. Therefore, Dharmeswari Devi neither owned nor entitled 

for whole properties and estates mentioned in the Part-1 of the schedule to the 

petition. It is also stated that the properties and estates mentioned in Part – 3 of 

the schedule of the petition are not owned and possessed by the deceased 

Dharmeswari Devi during her life time and it belonged to one late Bakuli Devi. 

W/O Late Garga Ram Nath of village Borigaon under Na-Duar Revenue Circle, 
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Sonitpur, Assam. Dharmeswari Devi does not had right to bequeath the said 

properties. It is also stated that the purported document annexed to the petition 

as last WILL and testament of deceased Dharmeswari Devi is a part of the 

conspiracy hatched by the petitioners with the help of so called attesting 

witnesses to debar the answering party from equally inheriting her share in the 

ancestral property. It is also stated that after the demise of Dharmeswari Devi the 

rituals were performed together by the petitioners and the OP in the residence of 

the deceased along with other sisters and the family members. But the petitioners 

had no point of time ever mentioned about the execution of last WILL of the 

deceased before any member of the family or even before any villagers. After the 

death of Dharmeswari Devi many times meeting was held in presence of 

Goanburha and other village members regarding equal distribution of immovable 

properties and assets left by the deceased among the surviving daughters of the 

deceased but the petitioners never came to any amicable settlement and in the 

middle part of the year, 2011 the petitioners abruptly declared that the deceased 

executed a WILL whereby she bequeathed all her immovable properties and 

assets between the petitioners and it is alleged that the said WILL is a product of 

afterthought and was prepared after the death of Dharmeswari Devi. 

8.       On the basis of the pleadings of both the parties my learned 

predecessor-in-office, framed the following issues: 

  (i) Whether the estates and properties, mentioned in the schedule 

of the petition, belong to Late Dharmeswari Devi? 

  (ii) Whether the WILL and testaments, dated 30-07-2007, was 

purportedly executed by Late Dharmeswari Devi legally and in her sound health 

and mind and further, on her free consent? 

  (iii) To what relief(s), the parties are entitled ?   

9.   The petitioner adduced the evidence of 5 witnesses to prove the 

genuineness of the Will namely the petitioner herself as Petitioner’s Witness No.1 

(P.W.-1), Smt. Loji Devi as Petitioner’s Witness No.2 (P.W.-2), Sri Mohan Chandra 

Bora as Petitioner’s Witness No.3 (P.W.-3), Smt. Sumi Devi as Petitioner’s Witness 

No.4 (P.W.-4) and Sri Bhaben Saikia as Petitioner’s Witness No.5 (P.W.-5). They 

also exhibited eight documents which are as follows:- 
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Exhibit 1 : Will date 30/07/2007 
Exhibit 1(1) : Signatures of Late 

Dharmeshwari Devi 
Exhibit 1(2) : Signatures of attesting 

witness No. 1 
Exhibit 1(3) : Signatures of attesting 

witness No. 2 
Exhibit 1(4) : Signatures of Smt. Sumi 

Devi. 
Exhibit 2 : Death certificate of Late 

Dharmeshwari Devi 
Exhibit 3 : Periodic Khiraj Patta No.101 
Exhibit 4 : Periodic Khiraj Patta No.69 
Exhibit 5 : Periodic Khiraj Patta No.80 
Exhibit 6 : Certified copy of Jamabandi 

of Periodic Khiraj Patta 
No.101 

Exhibit 7 : Certified copy of Jamabandi 
of Periodic Khiraj Patta 
No.69 

Exhibit 8 : Land revenue receipt dated 
11/07/2012 

 

10.   The opposite party adduced the evidence of two witnesses namely 

in the opposite party Smt. Bhanu Devi as DW1 and Sri Rameshwar Nath as DW 2. 

The opposite party exhibited 4 documents which are as follows:- 

Exhibit A : A document where Late 
Dharmeshwari Devi has put 
her thumb impression in 
presence of witnesses 

Exhibit B : Photocopy of Jamabandi of 
periodic Patta No. 101 Dag 
No.114 

Exhibit C : Photocopy of Jamabandi of 
periodic Patta No. 
80(N)/59(N). 

Exhibit D : Proceedings of meeting held 
on 15/06/2012 

 

11.   Now, let me look into the issue No.1 framed by my Ld. Predecessor 

in office, which is as follows:- 

“Whether the estates and properties, 

mentioned in the schedule of the petition, belong 

to Late Dharmeswari Devi?” 
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       In the schedule to the petition under section 278 of the Indian 

Succession Act, 1925, the petitioner has described in three different landed 

properties. A mere cursory look at the issue No.1 would reveal that it requires this 

court to find out as to whether the petitioner is the owner of those three 

properties. That while deciding a petition under section 278 of Indian Succession 

Act this court is acting as a Probate Court is a settled proposition of law. A 

question arises as to whether a probate Court can look into the question of 

ownership of the property which is the subject matter of the Questioned Will. 

12.   The above question has been answered by Hon’ble Supreme 

Court of India in “Krishna Kumar Birla Vs. Rajendra Singh Lodha and Ors.” 

(Reported in (2008) 4 SCC 300), it was observed in the said judgment that:- 

“The 1925 Act in this case has nothing to 

do with the law of inheritance or succession 

which is otherwise governed by statutory laws or 

the custom, as the case may be. It makes 

detailed provisions as to how and in what 

manner an application for grant of probate is to 

be filed, considered and granted or refused. 

Rights and obligations of the parties as also the 

executors and administrators appointed by the 

court are laid down therein. Removal of the 

existing executors and administrators and 

appointment of subsequent executors are within 

the exclusive domain of the court. The 

jurisdiction of the Probate Court is limited being 

confined only to consider the genuineness of the 

Will. A question of title arising under the Act 

cannot be gone into the proceedings. 

Construction of a Will relating to the right, title 

and interest of any other person is beyond the 

domain of the Probate Court.”  

Thus it is very clear, from the aforesaid observation of Hon’ble Supreme Court that 

the question of title and cannot be gone into by the Court in a probate proceeding. 
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If the testator who bequeathed the property do not have right or title  over the 

property bequeathed, the document by which the property bequeathed, even if it 

is genuine, would be a mere piece of paper, however, the question of title is 

beyond the jurisdiction of a Probate. This Court, in my humble opinion, does not 

have the jurisdiction to decide the issue No.1 in the instant Probate proceeding. 

Accordingly, the issue No.1 is struck off and not decided. 

13.    Now, let me decide the main issue which, as framed by my Ld. 

Predecessor in office, is as follows:- 

“Whether the WILL and testaments, dated 30-07-2007, was 

purportedly executed by Late Dharmeswari Devi legally and in 

her sound health and mind and further, on her free consent?” 

On perusal of the questioned Will, it appears that it is written in ‘assamese’ 

language. A signature purportedly given by Late Dharmeswari Devi is there partly on a 

revenue stamp pasted there and partly on the body of the document. As the opposite 

party has pleaded in her written objection that late Dharmeshwari Devi never used to sign 

on any paper during her lifetime and instead she used to put her thumb impression, she 

has also categorically stated that the signatures on Exhibit 1 is not the signature of late 

Dharmeshwari Devi, this Court has to first ascertain as to whether the Exhibit 1(1) is the 

signature of late Dharmeshwari Devi. 

14.    Petitioner’s Witness No.1 (P.W.-1) Smt Jogeshwari Devi (who has 

put her signatures as affidavit as Jogneshwari Devi) has stated that Deceased 

Dharmeshwari Devi had made the writing dated 30/07/2007 which is her last Will 

and testament in respect of properties described in the schedule to the petition. 

She stated that Deceased Dharmeshwari Devi signed the said Will in her sound 

mind, in her proper senses with capability of understanding without any fraud, 

coercion or undue influence in presence of four attesting witnesses namely Sri 

Mohan Chandra Borah, Sri Bhaben Saikia, Sri Lalit Saikia and Smt. Sumi Devi. She 

has also deposed, during cross examination, that one Sri Atul Ch. Deka wrote the 

will as per her request. She has also deposed that her mother expressed her 

willingness to execute a will and asked her to call Sri Atul Ch. Deka. She has also 

stated that at the time of execution of the last will her mother was aged about 61 

years. She has denied the suggestion that there was a village meeting in the 

month of March 2011 for partition of the ancestral property. She has also denied 

the suggestion that she assured her sister Bhanu Devi to accept Rs.1 lakh in lieu 
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of her share in the property. She has also denied the suggestion that her mother 

could only give thumb impression on the documents. She has denied all other 

suggestions put by learned counsel for the Opposite Party.  

15.  PW 2 Smti Loji Devi has stated in her affidavit that deceased 

Dharmeswari Devi had made a writing dated 30-07-2007 in her proper senses at 

her free will in presence of four attesting witnesses, namely, Sri Mohan Chandra 

Borah, Sri Bhaben Saikia, Sri Lalit Saikia and Smt. Sumi Devi. During cross-

examination she has stated that she was present at the time of execution of the 

Will by her deceased mother.  

16.   PW 3 Sri Mohan Ch. Borah has stated that he is one of the attesting 

witness of the last WILL dated 30-07-2007. He has stated that late Dharmeswari 

Devi had put her signature on the said last Will dated 30-07-2007 in his presence. 

PW 3 could not be examined as he expired on 11-03-2013. And there is an order 

dated 24-07-2014 passed by my learned predecessor-in-office whereby the 

evidence of Sri Mohan Ch. Borah was expunged because of his death. Learned 

counsel for the petitioner has argued that the petition on the basis of which the 

evidence of PW 3 was expunged had in fact prayed for keeping the evidence on 

record, however, the court by its order dated 27-04-14 just wrongly reflected that 

the evidence is expunged, as prayed for. Learned counsel for the petitioner has 

submitted that there was no prayer for expunction of the evidence adduced by PW 

3. 

17.     PW 4 Smti Sumi Devi has deposed that she is one of the legal heirs of late 

Dharmeswari Devi and also attesting witness No.4. She has also stated that her 

mother had always been grief of the fact that she failed to arrange marriage of 

her two daughters namely, Smti Jogeswari Devi and Smti Loji Devi and neither 

she could arrange any employment for two unmarried daughters for their 

livelihood. She has stated that her mother asked her to come to her parental 

residence at Karsontola where, on 30-07-2007 her mother executed the WILL and 

testament whereby she bequeathed her all movable and immovable properties in 

favour of her two unmarried sisters. She has also stated that her mother Late 

Dharmeswari devi was in sound mind and capable of all material consequences 

pertaining to said last WILL dt. 30-07-07. She had also stated that she has no 
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objection if this Court grant Letters of Administrations of the WILL dated 30-07-

2007 in favour of her two unmarried sisters.  

  During cross-examination, she has stated that she has no personal 

idea how the properties described in para 1 of the schedule was acquired by her 

father or mother. She has also stated that her mother could read and write. She 

has denied the suggestion put to her by learned counsel for the Opposite party 

that her mother could not read and write. She has also denied the suggestion that 

her mother always put her thumb impression on the document. She has stated 

during cross-examination that in the month of January, 2007 her mother suffered 

a cardiac ailment and she was admitted at a local Nursing Home at Tezpur, 

however, after treatment she recovered and carried her works normally. However, 

she admitted that in Ext. 1 it is mentioned that Dharmeswari Devi was bed ridden 

due to illness. She has denied a suggestion that Ext. 1(1) is not the signature of 

her mother Dharmeswari Devi. She has also denied the suggestion that at the 

instance of Jogeswari Devi and Logi Devi Ext. 1, the WILL, was fabricated and 

falsely prepared with intent to deprive their elder sister Bhanu Devi from her right 

to share thereof. She was given many other suggestions by the learned counsel 

for the OP which was all denied by her.  

18.   PW 5 Sri Bhaben Saikia, who was one of the attesting witness of 

the WILL dated 30-07-2007, has stated in his evidence-on-affidavit that late 

Dharmeswari Devi had put her signature on the WILL dated 30-07-2007 in his 

presence and he saw her affixing her signature on the WILL wich is exhibited as 

Ext. 1. He has stated that one of the married daughter of Late Dharmeswari Devi, 

namely, Smti Sumi Devi was also present at the time of executing the said WILL 

and she had also put her signature on the Will as attesting witness No. 4. During 

his cross-examination, PW 5 Sri Bhaben Saikia has stated that he do not know 

what is written in evidence-on-affidavit. He has stated that he knew Late 

Dharmeswari Devi as he was her neighbour and her residence was about one 

furling away. He has stated that at the time of Execution of the WILL in the house 

of Dharmeswari Devi he was present there. He has also stated that at that time 

besides him Logi Devi, Sumi Devi and Jogeswari Devi and late Mohan Ch. Borah 

were present. He has further stated that he do not know the contents of the WILL 

as the same was read over to them. He has also stated that he has put his 

signature on the WILL on the request of the daughters of the testator namely, Loji 
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Devi and Jogeswari Devi. He has also stated that Late Dharmeswari Devi had put 

her signature on the WILL in his presence. He has also stated that at the time of 

execution of the WILL, Late Dharmeswari Devi was healthy and sound.  

19.    DW 1 - Smti Bhanu Devi has deposed that she is also one of the 

daughters of Late Dharmeswari Devi. She has stated that Late Dharmeswari Devi 

never executed any WILL on 30-07-07 which is marked as Ext.1 in this case. She 

has stated that the said WILL is a forge and fraudulent and was not signed by the 

deceased in her sound health and mind and out of her sweet will and consent in 

full capacity of understanding. She has also stated that the petitioners have fake 

and fabricated the signature of Dharmeswari Devi to debar her from legitimate 

share of properties and estates left by her deceased mother. She has also stated 

that her mother Late Dharmeswari Devi never used to sign any paper during her 

life time and instead she used to put her thumb impression. For supporting this 

contention, she has exhibited one such document as Ext. A, wherein her mother 

Late Dharmeswari Devi had put her thumb impression in presence of the 

witnesses. She has also stated that she used to visit her mother while she was 

ailing and she was not called during purported execution of said WILL. She has 

alleged that the WILL is a false and fabricated and prepared in presence of 

procured witnesses with ulterior motive to debar her from lawful enjoyment from 

the share of the immovable properties and estates left by her deceased mother 

Late Dharmeswari Devi. DW 1 Smti Bhanu Devi has also stated that after the 

demise of her mother Late Dharmeswari Devi, the last rituals were performed 

jointly by her and the petitioners along with other sisters and family members. She 

has also stated that at that time the petitioners never mentioned about the 

execution of the last WILL of the deceased before her or before any of the 

member of her family. She has also stated that after the death of Late 

Dharmeswari Devi, many meetings were held in presence of Gaonburha and other 

village members regarding equal distribution of the properties and assets left by 

the decease mother amongst the surviving daughters but the petitioners never 

came to any amicable settlement. She has exhibited the Proceeding of one such 

meeting which was held on 15-06-12 in presence of Gaonburha, 

President/Secretary of the Village Defence Party as Ext. D. She has also stated 

that the middle part of the year, 2011, the petitioners abruptly declared that the 

deceased executed a WILL which is marked as Ext. 1.  
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   During cross-examination, she has deposed that she know how to 

read and write English. She has denied the suggestion that she has not submitted 

any documents at the time of filling written objection. She has also stated that her 

mother used to get old age pension before her death, from Naduar Block, 

Jamugurihat. She has answered in negative to the suggestion that her mother was 

not suffering from any disease before her death and that she did not came to 

attend Sardhya ceremony of her mother.  She has denied the suggestion that Ext. 

D is a fake document.  

20.  DW 2 Sri Rameswar Nath has deposed that Late Dharmeswari Devi 

was his maternal aunt and both the parties are daughters of Dharmeswari Devi. 

He has deposed that Dharmeswari Devi did not knew how to read or write. She 

also did not knew how to sign and therefore, she used to put her thumb 

impression on all the documents. He has also stated that in the year, 1992 

daughter of late Dharmeswari Devi, namely, Smti Sumi Devi was married to Sri 

Nitul Nath and for the said marriage Late Dharmeswari Devi required money and 

therefore, she mortgaged her 5 - bighas 3- kathas 5- lessas of land to Sri Prabhat 

Bora and a hand note was made by her by putting her thumb impression on the 

said hand note. The said hand note was exhibited as Ext. A. His signature on the 

said hand note has been exhibited as Ext. A(1) and the thumb impression of Late 

Dharmeswari Devi was exhibited as Ext. A (2).  During cross-examination, Sri 

Rameswar Nath (DW 2) has deposed that he do not know whether his maternal 

aunt getting old age pension or not. He also denied the suggestion that Ext. A is a 

fake document manufactured by Bhanu Devi, himself and that he has deposed 

falsely that Bhanu Devi was an illiterate. 

21.  Now, from the above evidence on record, it appears that the 

petitioner side has adduced evidence of five witnesses including two attesting 

witnesses. All of them have stated that Late Dharmeswari Devi had put her 

signatures on the impugned WILL in their presence. On the other hand, the 

Opposite Party has exhibited a document i.e. Ext. A, purported to be executed by 

Late Dharmewari Devi wherein she has put her thumb impression. Learned 

counsel for the petitioners has submitted during argument that Ext. A, B, C 

exhibited by the Opposite Party is not admissible in evidence as same was not filed 

along with the written statement and later on again it was not filed with the leave 

of the Court.  
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22.  Leaving apart technicality as to whether Ext. A is admissible in 

evidence or not, let me proceed with the assumption that it is admissible and let 

me in subsequent paragraphs decide on the question of admissibility of Ext- A, 

which would certainly have an impact on the final outcome of the litigation. As 

regards proof of WILLs there are large number of judicial pronouncement, 

however, I would like to refer to a very old and classic Judgment pronounced by 

Hon’ble Supreme Court of India, as early as in the year 1958, in “H. 

Venkatachala Iyengar Vs. B.N. Thimmajamma and Ors” (Reported in AIR 

1959 SC 443), wherein Hon’ble Apex Court has observed as follows:- 

“What is the true legal position in the matter of proof 

of wills? It is well-known that the proof of wills 

presents a recurring topic for decision in courts and 

there are a large number of judicial pronouncements 

on the subject. The party propounding a will or 

otherwise making a claim under a will is no doubt 

seeking to prove a document and, in deciding how it 

is to be proved, we must inevitably refer to the 

statutory provisions which govern the proof of 

documents. Sections 67 and 68 of the Evidence Act 

are relevant for this purpose. Under section 67, if a 

document is alleged to be signed by any person, the 

signature of the said person must be proved to be in 

his handwriting, and for proving such a handwriting 

under sections 45 and 47 of the Act the opinions of 

experts and of persons acquainted with the 

handwriting of the person concerned are made 

relevant. Section 68 deals with the proof of the 

execution of the document required by law to be 

attested; and it provides that such a document shall 

not be used as evidence until one attesting witness 

at least has been called for the purpose of proving its 

execution. These provisions prescribe the 

requirements and the nature of proof which must be 

satisfied by the party who relies on a document in a 
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court of law. Similarly, sections 59 and 63 of the 

Indian Succession Act are also relevant. Section 59 

provides that every person of sound mind, not being 

a minor, may dispose of his property by will and the 

three illustrations to this section indicate what is 

meant by the expression "a person of sound mind" in 

the context. Section 63 requires that the testator 

shall sign or affix his mark to the will or it shall be 

signed by some other person in his presence and by 

his direction and that the signature or mark shall be 

so made that it shall appear that it was intended 

thereby to give effect to the writing as a will. This 

section also requires that the will shall be attested by 

two or more witnesses as prescribed. Thus the 

question as to whether the will set up by the 

propounder is proved to be the last will of the 

testator has to be decided in the light of these 

provisions. Has the testator signed the will? Did he 

understand the nature and effect of the dispositions 

in the will ? Did he put his signature to the will 

knowing what it contained ? Stated broadly it is the 

decision of these questions which determines the 

nature of the finding on the question of the proof of 

wills. It would prima facie be true to say that the will 

has to be proved like any other document except as 

to the special requirements of attestation prescribed 

by section 63 of the Indian Succession Act. As in the 

case of proof of other documents so in the case of 

proof of wills it would be idle to expect proof with 

mathematical certainty. The test to be applied would 

be the usual test of the satisfaction of the prudent 

mind in such matters. “ 

Hon’ble Supreme Court of India has further observed in the aforementioned case 

that observed in the said judgment that:- 
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“There may, however, be cases in which the 

execution of the will may be surrounded by 

suspicious circumstances. The alleged signature of 

the testator may be very shaky and doubtful and 

evidence in support of the propounder's case that 

the signature in question is the signature of the 

testator may not remove the doubt created by the 

appearance of the signature; the condition of the 

testator's mind may appear to be very feeble and 

debilitated; and evidence adduced may not succeed 

in removing the legitimate doubt as to the mental 

capacity of the testator; the dispositions made in 

the will may appear to be unnatural, improbable or 

unfair in the light of relevant circumstances; or, the 

will may otherwise indicate that the said 

dispositions may not be the result of the testator's 

free will and mind. In such cases the court would 

naturally expect that all legitimate suspicions 

should be completely removed before the document 

is accepted as the last will of the testator. The 

presence of such suspicious circumstances naturally 

tends to make the initial onus very heavy; and, 

unless it is satisfactorily discharged, courts would 

be reluctant to treat the document as the last will of 

the testator. It is true that, if a caveat is filed 

alleging the exercise of undue influence, fraud or 

coercion in respect of the execution of the will 

propounded, such pleas may have to be proved by 

the caveators; but, even without such pleas 

circumstances may raise a doubt as to whether the 

testator was acting of his own free will in executing 

the will, and in such circumstances, it would be a 

part of the initial onus to remove any such 

legitimate doubts in the matter. “ 
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“Apart from the suspicious circumstances to which 

we have just referred, in some cases the wills 

propounded disclose another infirmity. Propounders 

themselves take a prominent part in the execution 

of the wills which confer on them substantial 

benefits. If it is shown that the propounder has 

taken a prominent part in the execution of the will 

and has received substantial benefit under it, that 

itself is generally treated as a suspicious 

circumstance attending the execution of the will 

and the propounder is required to remove the said 

suspicion by clear and satisfactory evidence. It is in 

connection with wills that present such suspicious 

circumstances that decisions of English courts often 

mention the test of the satisfaction of judicial 

conscience. It may be that the reference to judicial 

conscience in this connection is a heritage from 

similar observations made by ecclesiastical courts in 

England when they exercised jurisdiction with 

reference to wills; but any objection to the use of 

the word 'conscience' in this context would, in our 

opinion, be purely technical and academic, if not 

pedantic. The test merely emphasizes that, in 

determining the question as to whether an 

instrument produced before the court is the last will 

of the testator, the court is deciding a solemn 

question and it must be fully satisfied that it had 

been validly executed by the testator who is no 

longer alive.” 

“It is obvious that for deciding material questions of 

fact which arise in applications for probate or in 

actions on wills, no hard and fast or inflexible rules 

can be laid down for the appreciation of the 

evidence. It may, however, be stated generally that 
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a propounder of the will has to prove the due and 

valid execution of the will and that if there are any 

suspicious circumstances surrounding the execution 

of the will the propounder must remove the said 

suspicions from the mind of the court by cogent and 

satisfactory evidence. It is hardly necessary to add 

that the result of the application of these two 

general and broad principles would always depend 

upon the facts and circumstances of each case and 

on the nature and quality of the evidence adduced 

by the parties. It is quite true that, as observed by 

Lord Du Parcq in Harmes v. Hinkson (1946) 50 

C.W.N. 895, "where a will is charged with suspicion, 

the rules enjoin a reasonable skepticism, not an 

obdurate persistence in disbelief. They do not 

demand from the judge, even in circumstances of 

grave suspicion, a resolute and impenetrable 

incredulity. He is never required to close his mind to 

the truth". It would sound platitudinous to say so, 

but it is nevertheless true that in discovering truth 

even in such cases the judicial mind must always be 

open though vigilant, cautious and circumspect.”  

23. In the instant case, the petitioner has sought to prove the impugned WILL   

by adducing the evidence of 3 (three) attesting witnesses namely, PW 3 Mohan 

Ch. Bora, PW 4 Smti Sumi Devi and PW 5 Sri Bhaben Saikia. Mohan Ch. Bora 

expired after submission of his evidence-on-affidavit, therefore, he could not 

cross-examined, however, the other two attesting witnesses namely, PW 4 Smti 

Sumi Devi and PW 5 Sri Bhaben Saikia have very categorically stated that they 

have seen the executor Late Dharmeswari Devi putting her signatures on Ext. 1, 

i.e. the impugned WILL and this testimony of the attesting witnesses could not be 

demolished during the cross-examination.  

24.  Learned counsel for the Opposite Party, though, have cross-

examined both the attesting witnesses at length and has put many suggesting 

questions to both the witnesses, however, their testimony that they have seen 
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Dharmeswari Devi putting her signatures on the impugned WILL remained 

unshaken. This evidence was sought to be nullified by the Opposite Party by 

adducing the evidence of DW 2 as well as by exhibiting Ext. A which is a hand 

note, purported to be executed by Late Dharmeswari Devi. Even without 

commenting on the admissibility of Ext. A, it appears that Ext. A was written by 

Sri Haren Hazarika and three witnesses namely, Sri Mohim Nath, Sri Bhabiram 

Nath and Sri Rameswar Nath were cited there and this hand note was executed in 

favour of Sri Prabhat Bora. Only Rameswar Nath has been cited as witness in this 

case by the Opposite Party whereas none of the above named persons except Sri 

Rameswar Nath have deposed to corroborate the testimony of Sri Rameswar Nath. 

Neither any ground has been shown as to why the executor of the said hand note, 

Sri Haren Hazarika was not examined as witness.  

25.  Now, if we compare the evidence adduced by the petitioner as well 

as the respondent, it appears that the petitioner has adduced the evidence of 

three attesting witnesses who have seen Dharmeswari Devi putting her signature 

on the impugned WILL.  Though under the facts and circumstances of the case, it 

would have been more appropriate if any other document containing the signature 

of Dharmeswari Devi could have been shown by the petitioner so that the dispute 

signature could have been matched, however, not adducing such an evidence, in 

itself would not make a case of the petitioner weak under the facts and 

circumstances of this case. At the same time merely showing that the deceased 

had executed a hand-note where she put her thumb impression is not sufficient to 

discredit the petitioner’s story, more so, when the attesting witnesses of the WILL 

have themselves deposed that the WILL was executed by the deceased 

Dharmeswari Devi in front of them. Further it is the case of the Opposite Party 

that Dharmeswari Devi could not write or sign her name and in her pension paper 

she has put thumb impression, however, apart from Ext. A, admissibility of which 

is challenged, the Opposite Party could not produce any other document to show 

that Late Dharmeswari Devi used to put her thumb impression. Learned counsel 

for the petitioner has also argued that even if assuming, for the sake of argument, 

that Ext. A is a mortgaged deed executed by Sri Haren Hazarika, however, how it 

came to the possession of the respondent Bhanu Devi is not made clear, it itself 

creates doubt about genuineness of Ext. A. It also appears that when DW 1 was 

cross-examined she has stated that the mortgaged deed was written by Haren 
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Hazarika and the land was mortgaged to Prabhat Bora in the year, 1992, none of 

them were examined as witness to show the genuineness of Ext. 1. There is also 

another argument that the impugned WILL was executed in the year, 2007 

whereas the Ext. A was executed in the year 1992 i.e. about 15 years before the 

execution of the WILL and in 15 years even a rustic villager can learn how to write 

his/her name, therefore, Ext. A, even if it is admitted, fails to make dent into the 

petitioner’s story. I am therefore, not inclined to disbelieve the uncontroverted 

testimony of PW 4 and PW 5, who are the attesting witnesses to the WILL to the 

effect that it is Dharmeswari Devi who signed the impugned WILL. It also appears 

from evidence that Dharmeswari Devi bequeathed her property to her unmarried 

daughters (i.e. the present petitioners) as she had a grief that she fails to arrange 

marriage of her these two daughters. During cross-examination of Opposite Party 

Smt. Bhanu Devi, has stated that her mother was not suffering from any ailment 

on 30-07-2007 i.e. the date on which the impugned WILL was executed. PW 4 

Smt. Sumi Devi, who is one of the attesting witness has stated, even during cross-

examination that her mother was sound mind and health at the time of the 

execution of the WILL. Thus, the testimony of petitioner’s witnesses as regards 

soundness of mind and health of the testator at the time of execution of the WILL 

could not be demolished by the Opposite Party.  

26.   In view of above, I am of the considered opinion that the testator 

Late Dharmeswari Devi, on 30-07-2007, duly executed the WILL bequeathing the 

properties mentioned in the schedule of the WILL to the petitioners, namely Smt 

Jogeswari Devi and Loji Devi. As both the petitioners are the beneficiaries of the 

said WILL, I do not find any impediment in granting Letters of Administration, as 

prayed for. Both the petitioners are entitled to get Letter of Administration with 

the WILL annexed, subject to payment of due court fee on the present market 

value of the property likely to come to the hands of the petitioners. Petitioners are 

directed to obtain present valuation of the property from the concerned Govt. 

Authority for determination of Court fees to be paid.  

27.   Issue Letters of Administration accordingly, in favour of the 

petitioners, on getting the valuation Certificate and due court fee as per the 

provisions of Court Fee Act.                            
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28.   The original WILL shall be kept in the safe custody in the Office of 

the District Judge, Sonitpur, Tezpur forever.   

29.  This case is accordingly disposed of on contest.  

30.  Given under my hand and seal of this court on this day, the 6th    

day of July, 2015.  

 

 

               (M.K. Kalita) 
      District Judge, 
            Sonitpur, Tezpur.  

 
 
Dictated and corrected by me. 
 
 
 
 
  (M.K. Kalita) 
 District Judge, 
Sonitpur, Tezpur.  
 
 
 
Typed and transcribed by me. 
 
 
(R. Hazarika) 
Steno. 

 

 

 


